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Opinion 
  

 
REPORT AND RECOMMENDATION 

TO THE HONORABLE DENNIS R. HURLEY, UNITED 
STATES DISTRICT JUDGE: 

Before the court is the motion of plaintiff, Vets North, Inc. 
("plaintiff" or "Vets North"), to remand this action to state 
court for a lack of subject matter jurisdiction. Plaintiff 
maintains this action was improperly removed from state 
court by defendants because there is an absence of complete 
diversity of citizenship among the parties. Defendants' 
position is that there is complete diversity as to all of the real 
parties and that the defendants who are not diverse are 
nominal parties to this action. An evidentiary hearing on this 
issue was conducted by the undersigned on October 21, 2002 
wherein both parties offered testimony and submitted 
exhibits. For the following reasons, I recommend  [*3] that 
plaintiff's motion to remand be denied and this action proceed 
in this court. 

 
FACTS 

Plaintiff, Vets North, Inc., is a New York corporation who 
originally leased commercial property located at 353 Veterans 
Memorial Highway, Commack, New York, to the "Center for 
Rehabilitation" (hereinafter "CFR"). (Compl. P 22.) Plaintiff 
is seeking to recover unpaid rent it maintains is owed from 
defendants' alleged breach of the commercial lease. Plaintiff 
filed the within action in the Supreme Court of the State of 
New York, County of Suffolk, on October 23, 2001 
(complaint number 01-25023). Defendants removed the 
action to the Eastern District of New York pursuant to 28 

U.S.C. § 1441(a) on the basis of diversity jurisdiction. (See 
Def. Notice of Removal at 1.) 

The complaint alleges that on March 8, 1984, defendants 
Phyllis Libutti and Karen Holland executed and filed in the 
Office of the Clerk of Nassau County a "Business Certificate 
for Partners" certifying that they were conducting or 
transacting business as members of a partnership under the 
name or designation CFR. (Compl. P 18.) Plaintiff alleges that 
the partnership has never been dissolved. (Id. P 19.) Phyllis 
Libutti and Karen Holland  [*4] are alleged to have been 
general partners in CFR. (Id. P 20.) However, both dispute 
this allegation, claiming they were never involved in a 
partnership, nor did they ever hold themselves out to anyone 
as partners. (See Affs. of Phyllis Libutti ("Libutti Aff.") P 8 
and Karen Holland ("Holland Aff.") P 9, annexed to Def. 
Opp'n to Pl.'s Mot. to Remand as Exh. 2 and 3, respectively.) 

According to the allegations in the complaint, on December 8, 
1984, John Holland and Dennis Libutti, allegedly acting 
individually for CFR or on behalf of their respective wives as 
partners of CFR, executed the original lease at issue in this 
litigation with Vets North at the above named premises. 
(Compl. PPP 22, 42, 55.) The original lease states that the 
agreement is between "the landlord and Dennis Libutti and 
John Holland for Center for Rehabilitation." (Original Lease, 
annexed as Def. Exh. X18(A).) The original lease was to 
expire on January 31, 1995. However, an alleged "Sixth 
Amendment" to the original lease, executed on February 28, 
1992, extended the lease period to February 28, 2002. 
(Compl. P 23.) The 1992 agreement was signed solely by 
Richard Forman, as Executive Director of CFR, Inc. John 
Holland  [*5] and Dennis Libutti both died in 1993. (Id. PP 6, 
14.) Both men left their entire estates to their wives, Libutti 
and Holland, and both women were issued Letters 
Testamentary with respect to their husbands' wills. (See Exh. 
8 & 9, annexed to Def. Opp'n to Pl.'s Mot. to Remand.) 

A judgment against CFR and CFR, Inc. for rent owed was 
obtained by Vets North in a proceeding in the Suffolk County 
District Court on February 19, 1999. (Compl. P 21; Def. Exh. 
X12.) Neither Dennis or Phyllis Libutti or John or Karen 
Holland were named or served in that action. (Compl. P 21) 
The estates of Dennis Libutti and John Holland were not 
named in that action. On September 24, 1999, Vets North 
commenced a separate action against Phyllis Libutti and 
Karen Holland, as general partners of CFR, in the Suffolk 
County Supreme Court to enforce the judgment of the District 
Court against CFR. (Id.) The Suffolk County Supreme Court 
granted plaintiff's cross-motion for summary judgment and a 
judgment in the amount of $ 250,676.67 was entered in 
plaintiff's favor. (Id.) The court denied defendant's motion for 
summary judgment. Thereafter, however, the Appellate 
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Division, Second Department, reversed the trial court, 
 [*6] holding that since Vets North failed to name or serve 
Phyllis Libutti and Karen Holland in the original summary 
proceeding in the state district court for rent due, which 
resulted in the judgment against CFR and CFR, Inc., it could 
not enforce that judgment against them individually. See Vets 
North v. Libutti, et al., 278 A.D.2d 406, 717 N.Y.S.2d 656, 
657 (App. Div. 2000). 

CFR, Inc. entered a Chapter 11 bankruptcy proceeding by the 
time the Appellate Division rendered its decision. Vets North 
filed pre and post-petition claims in bankruptcy for rent 
damages. (See Def. Opp'n to Pl. Mot. to Remand (hereinafter 
"Def. Opp'n") at 8.) Vets North obtained a final order granting 
claims for rents in an amount in excess of the rents granted in 
the state district court judgment (the landlord-tenant action). 
(See id.) The final Stipulation was entered on June 26, 2001, 
following an order allowing plaintiff's claim on the District 
Court judgment and the lease was terminated. (See id.; see 
also Exh. 17, annexed to Def. Opp'n.) The bankruptcy estate 
was thereafter closed. 

Plaintiff then commenced the present action against Phyllis 
Libutti and Karen Holland individually and as executrix of the 
estates of their respective  [*7] spouses and against their 
deceased husbands' estates, alleging numerous causes of 
action and claiming the total amount of rent due and owing 
under the lease is $ 1,069,372.00. (Compl. P 29.) Additionally 
named as defendants are the children of Libutti and Holland, 
as beneficiaries of the respective decedent's estates. 

A. First Cause of Action 

As and for a first cause of action, plaintiff seeks to hold 
Phyllis Libutti and Karen Holland liable in their individual 
capacities, alleging that each, as partners on behalf of CFR, 
occupied the leased premises for nearly fourteen years, until 
September 1998, when they defaulted in the payment of rent. 
(Id. P 24.) According to Vets North, the partnership entity 
known as CFR has no assets and thus, plaintiff maintains, 
Phyllis Libutti and Karen Holland are liable individually for 
the partnership obligation. (Id. P 27.) 

B. Second Cause of Action 

Plaintiff charges that on February 28, 1985, Dennis Libutti 
and John Holland executed a certificate of incorporation for 
an entity named "Center for Rehabilitation, Inc." and that 
Phyllis Libutti, Dennis Libutti, Karen Holland and John 
Holland were all officers and/or shareholders of this 
corporation. (Id. PP 31-33.)  [*8] According to plaintiff, 
Phyllis Libutti and Karen Holland, as partners for CFR, 
assigned the lease to the premises at issue in this litigation to 
CFR, Inc. (Id. P 34.) CFR, Inc. was subsequently adjudicated 

bankrupt in a bankruptcy proceeding held in the United States 
Bankruptcy Court for the Eastern District of New York. (Id. P 
36.) Plaintiff maintains that, as assignors, Phyllis Libutti and 
Karen Holland are jointly and severally liable for the unpaid 
rent as general partners of CFR, pursuant to paragraph nine of 
the lease agreement with Vets North. 1 (Id. P 37.) 
C. Third Cause of Action 

As a third cause of action, plaintiff alleges that if Dennis 
Libutti and John Holland did, in fact, execute the lease with 
Vets North in their individual capacities, as defendants 
maintain, then their respective estates are liable for the rent 
due under the lease. (Id. P 44.) 

D. Fourth Cause of Action 

Plaintiff alleges that Dennis Libutti and John Holland 
executed a certificate of incorporation for CFR, Inc. and that 
Dennis Libutti, Phyllis Libutti, John Holland and Karen 
Holland were all officers and/or shareholders of said 
corporation (Id. PP 52-54.) According to plaintiff, Dennis 
Libutti and John Holland, either formally or informally, 
assigned the leased premises at issue in the present action to 
CFR, Inc. (Id. P 55.) Plaintiff maintains that, as signatories to 
the original lease entered in 1984, Dennis Libutti and John 
Holland, had they not died, would have been jointly and 
severally liable for the unpaid rent as unauthorized assignors 
on the lease pursuant to paragraph nine of the lease agreement 
with Vets North. (Id. P 58.) Since both Dennis Libutti and 
John Holland are deceased, plaintiff asserts that their estates 
are jointly and severally  [*10] liable for the full amount of 
plaintiff's claimed damages. (Id. P 60.) 

E. Fifth Cause of Action 

Plaintiff brings suit against Phyllis Libutti and Karen Holland 
as the executrices of their husbands' estates, alleging that 
each, in her fiduciary capacity, was, by operation of law, 
substituted in place of her deceased husband as a party to the 
lease and that the distribution of the two men's estates was 

 
1 Paragraph Nine of the lease agreement states: 

If this lease be assigned, or if the demised premises or any part 
thereof be underlet or occupied by anybody other than the 
Tenant the Landlord may collect rent from the assignee, under-
tenant or occupant, and apply the net amount collected to the 
rent herein reserved, and no such collection shall be deemed a 
waiver of the covenant herein against assignment and 
underletting, or the acceptance of the assignee, under-tenant or 
occupant as tenant, or a release of the Tenant from the further 
performance by the Tenant of the covenants herein contained 
on the part of the Tenant. 

Def.  [*9] Exh. X18(A). 
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improper because each fiduciary knew of the existing 
obligations under the lease and yet failed to set aside a sum of 
money to satisfy such obligation. (Id. PP 62-64.) 

F. Sixth Cause of Action 

Since the assets of the estate of Dennis Libutti have already 
been distributed, plaintiff maintains that it has no recourse to 
the assets of the estate and cannot otherwise satisfy its claim. 
(Id. P 70.) Phyllis Libutti is the testamentary beneficiary 
and/or distributee of Dennis Libutti's estate. (Id. P 71.) 
According to plaintiff, under the New York Estates Powers 
and Trusts Law ("EPTL") Section 12-1.1, Phyllis Libutti is 
liable to the extent of the property received by her for the 
debts of the decedent Dennis Libutti. (Id. P 72.) 

G. Seventh Cause of Action 

Based on the same reasoning as the previous  [*11] cause of 
action, plaintiff maintains that Eileen Libutti McCarthy is a 
testamentary beneficiary and/or distributee of the estate of 
Dennis Libutti and is therefore liable to the extent of property 
received by her for the debts of the decedent, Dennis Libutti, 
under EPTL § 12-1.1. (Id. PP 77-78.) 

H. Eighth Cause of Action 

Based on the same reasoning as the two previous causes of 
action, plaintiff maintains that Steven Libutti is a testamentary 
beneficiary and/or distributee of Dennis Libutti's estate and is 
therefore liable to the extent of the property received by him 
for the debts of the decedent, Dennis Libutti, pursuant to 
EPTL § 12-1.1. (Id. PP 83-84.) 
I. Ninth Cause of Action 

Since the assets of the estate of John Holland have been 
distributed, plaintiff alleges that it has no recourse to the 
assets of the estate and cannot otherwise satisfy its claim. (Id. 
P 88.) Karen Holland is the alleged testamentary beneficiary 
and/or distributee of the estate of John Holland. (Id. P 89.) 
Therefore, plaintiff maintains, Karen Holland is liable to the 
extent of the property received by her for the debts of the 
decedent, John Holland, pursuant to EPTL § 12-1.1. (Id. P 
90.) 

J. Tenth Cause of Action 

Based  [*12] on the same reasoning as the previous cause of 
action, plaintiff maintains that David Holland is a 
testamentary beneficiary and/or distributee of the estate of 
John Holland and is therefore liable, pursuant to EPTL § 12-
1.1, to the extent of the property received by him for the debts 
of the decedent, John Holland. (Id. PP 95-96.) 

K. Eleventh Cause of Action 

Based on the same reasoning as the two previous causes of 
action, plaintiff maintains that Michael Holland is a 
testamentary beneficiary and/or distributee of the estate of 
John Holland and is therefore liable to the extent of the 
property received by him for the debts of the decedent, John 
Holland, under EPTL § 12-1.1. (Id. PP 101-02.) 

 
DISCUSSION 

A. Motion to Remand 

28 U.S.C. § 1441(a) provides, in pertinent part: 
[A]ny civil action brought in a State court of which the 
district courts of the United States have original 
jurisdiction, may be removed by the defendant or the 
defendants, to the district court of the United States for 
the district and division embracing the place where such 
action is pending. 

28 U.S.C. § 1441(a). For a case to be removed, it must be of 
the type that could have originally been filed in federal court; 
there  [*13] must exist either federal question jurisdiction or 
diversity jurisdiction. See 16 JAMES WM. MOORE ET AL., 
MOORE'S FEDERAL PRACTICE § 107.05 (3d ed. 2002). 

To remove an action to federal court on the basis of diversity 
jurisdiction, there must be complete diversity among the 
parties and the amount in controversy must exceed $ 75,000. 
See 28 U.S.C. § 1332(a). Complete diversity requires that 
none of the defendants be citizens of the same state as any of 
the plaintiffs. See MOORE, supra, § 107.14[2][c][i]. 

Even if a defendant or defendants are non-diverse parties, if 
they are nominal defendants their citizenship cannot prevent 
removal and their existence is disregarded for purposes of 
determining diversity. See MOORE; supra, § 
107.14[2][c][iv][A]. "'[C]itizens' upon whose diversity a 
plaintiff grounds jurisdiction must be real and substantial 
parties to the controversy." Navarro Savings Ass'n v. Lee, 446 
U.S. 458, 460, 100 S. Ct. 1779, 64 L. Ed. 2d 425 (1980). A 
nominal defendant is one against whom "there is no 
possibility, based on the pleadings, that the plaintiff can state 
a cause of action . . . in state court." Pampillonia v. RJR 
Nabisco, Inc., 138 F.3d 459, 461 (2d Cir. 1998). Federal 
courts must disregard nominal  [*14] parties and "rest 
jurisdiction only upon the citizenship of real parties to the 
controversy." Navarro, 446 U.S. at 461. 

Naming a nominal defendant in litigation is known as 
fraudulent joinder. See MOORE, supra, § 
107.14[2][c][iv][A]. Fraudulent joinder occurs when a non-
diverse party is added solely to deprive the federal court of 
jurisdiction. See id. To establish fraudulent joinder, a party 
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must demonstrate either actual fraud or the absence of any 
possibility that the opposing party has stated a claim under 
state law against the party alleged to be fraudulently joined. 
See id. "[A] plaintiff may not defeat a federal court's diversity 
jurisdiction and a defendant's right of removal by merely 
joining as defendants parties with no real connection with the 
controversy." Pampillonia, 138 F.3d at 460-61. 

When a party seeking removal alleges fraudulent joinder, the 
removing party bears the burden of proving the alleged fraud. 
See MOORE, supra, § 107.14[2][c][iv][B]. "The burden of 
persuasion placed on the party alleging fraudulent joinder is 
substantial." Id. The sole concern is whether, as a matter of 
law, the plaintiff has alleged a viable cause of action under 
state law against the non-diverse  [*15] defendant. See id. 
"Thus, in a fraudulent joinder inquiry, federal courts do not 
weigh the merits of the plaintiff's claim beyond determining 
whether the claim is arguable under state law." Id. 

When ruling on a motion for remand, the court must evaluate 
all of the factual allegations in the light most favorable to the 
plaintiff. See id. § 107.14[2][c][iv][C]. Moreover, the court 
must resolve any uncertainties with respect to the current state 
of controlling substantive law in favor of the plaintiff. See id. 
However, when subject matter jurisdiction is challenged, the 
court is free to consider materials extrinsic to the complaint. 
See Phifer v. City of N.Y., 289 F.3d 49, 55 (2d Cir. 2002). 
"[T]he ultimate question is whether there is arguably a 
reasonable basis for predicting that state law might impose 
liability on the facts involved." Id. 
1. Individual Liability of Phyllis Libutti and Karen Holland 

Vets North brought suit against Phyllis Libutti and Karen 
Holland, first and foremost, in their individual capacities, 
alleging that defendants are general partners in a partnership 
entity designated as CFR and responsible for rent due and 
owing for the premises located at 353 Veterans Memorial 
 [*16] Highway, Commack, New York. Plaintiff asserts two 
causes of action against defendants based on this alleged 
general partnership. First, plaintiff alleges that since the 
general partnership, CFR, has no partnership assets from 
which plaintiff can satisfy its debt, Phyllis Libutti and Karen 
Holland are personally liable as the general partners of said 
partnership. Second, plaintiff alleges that Phyllis Libutti and 
Karen Holland, as general partners in CFR, assigned the lease 
at issue to Center for Rehabilitation, Inc. ("CFR, Inc."). 
Plaintiff asserts that, as assignors, Phyllis Libutti and Karen 
Holland remain jointly and severally liable for the unpaid rent 
pursuant to paragraph nine of the lease agreement. See note 1, 
supra. 

As previously stated, to sustain an action in federal court on 
the grounds of diversity jurisdiction, there must be complete 

diversity of citizenship amongst the parties. See 28 U.S.C. § 
1332(a). An individual's citizenship is determined by his or 
her domicile. See Palazzo v. Corio, 232 F.3d 38, 42 (2d Cir. 
2000). "Domicile is 'the place where a person has his true 
fixed home and principal establishment, and to which, 
whenever he is absent, he has the intention  [*17] of 
returning.'" Id. (quoting Linardos v. Fortuna, 157 F.3d 945, 
948 (2d Cir. 1998)). At the evidentiary hearing, defendants 
offered testimony and exhibits to substantiate that they were 
both domiciled in, and thus citizens of, the state of Florida at 
the time this action commenced. 

Defendant Phyllis Libutti testified that she currently resides in 
Juno Beach, Florida, and has done so since October 2001. (R. 
5.) Prior to that, from 1998 to 2001, Libutti stated that she 
lived in Jupiter Island, Florida. (R. 5.) Prior to 1998, Libutti 
resided in New York. (R. 5.) However, Libutti testified that, 
upon moving to Florida, she placed her New York home in a 
trust, which is held by her children. (R. 6; see Def. Exh. A.) 

Libutti offered many exhibits to further prove her citizenship, 
including: (1) a declaration of domicile, which was completed 
in 1998 (see Def. Exh. B); (2) her current Florida driver's 
license, which was issued in December 1996 (see Def. Exh. 
C); (3) her current Florida voter registration card (see Def. 
Exh. D); (4) her record of vehicles registered in the state of 
Florida from 1998 to the present, of which there are three (see 
Def. Exh. E); and, (5) her Florida automobile insurance 
 [*18] card (see Def. Exh. F). 

Libutti further testified that she belongs to a condominium 
association in Florida as well as a theater group. (R. 16.) She 
is not a member of any homeowner's association in New 
York. (R. 17.) Libutti also offered into evidence the form she 
received from the state of Florida, certifying that she receives 
the Homestead Exemption, an exemption which is not 
available to non-residents of Florida. See Def. Exh. K. 
Finally, Libutti testified that all of her professional service 
providers are in Florida, including various doctors, two 
dentists, an accountant, and a lawyer. (R. 28-30.) 

Defendant Karen Holland also testified and submitted exhibits 
with respect to her citizenship. Holland testified that she 
currently lives in Juno Beach, Florida and has been at her 
present address since 1999. (R. 48.) Prior to that, Holland and 
her now deceased husband owned a home in Hobe Sound, 
Florida as well as a home in New York. (R. 48-49.) Holland 
moved to Florida permanently in 1996 and placed her house 
in New York in a trust to be held by her children. (R. 49; see 
Def. Exh. M.) 

Holland submitted several exhibits into evidence to further 
prove her citizenship, including: (1) a declaration  [*19] of 
domicile, which was completed in December 1995 (see Def. 
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Exh. N); (2) her voter registration card, dated February 23, 
1996 (see Def. Exh. O); (3) her Florida vehicle registration for 
one of her three automobiles registered in the state of Florida, 
dated March 20, 2001 (see Def. Exh. Q); (4) her Florida 
automobile insurance card, effective July 23, 2001 (see Def. 
Exh. R); and, (5) her current Florida driver's license (see Def. 
Exh. S). 

Holland further testified that she belongs to a country club in 
Florida, where she is a member of its tennis team. (R. 55.) 
Holland was also a guardian ad litem for the state of Florida 
from 1996 through 2001. (R. 55.) Holland also offered into 
evidence the form she received from the state of Florida, 
certifying that she receives the Homestead Exemption, which 
only Florida residents can apply for. See Def. Exh. V. Finally, 
Holland testified that all of her professional service providers 
are located in Florida, including two doctors and an 
accountant. (R. 58.) 

For purposes of diversity jurisdiction, a partnership is not 
considered a separate entity. Instead, a partnership is deemed 
to be a citizen of each state of which its members are citizens. 
See Carden v. Arkoma Assoc., 494 U.S. 185, 195-96, 110 S. 
Ct. 1015, 108 L. Ed. 2d 157 (1990)  [*20] ("[D]iversity 
jurisdiction in a suit by or against the entity depends on the 
citizenship of 'all the members' . . . 'the several persons 
composing such association'. . . 'each of its members.'" 
(citations omitted)). 

Based on the testimony given and the evidence submitted at 
the evidentiary hearing, it is clear beyond any doubt that both 
Libutti and Holland are domiciled in the state of Florida. 
Neither defendant has any intention of returning to New 
York; rather, they intend on remaining in Florida indefinitely. 
Therefore, for diversity purposes with respect to the causes of 
action asserted against defendants in their individual 
capacities and in their capacities as general partners of CFR, 
the undersigned finds that both defendants are citizens of 
Florida. Since the plaintiff corporation is a citizen of New 
York, complete diversity of citizenship has been satisfied. 

I therefore recommend that plaintiff's motion to remand be 
denied as far as it pertains to the causes of action asserted 
against Phyllis Libutti and Karen Holland in their individual 
capacities. 
2. A New Lease - The 1992 "Sixth Amendment" 

The decedents, John Holland and Dennis Libutti, died within 
months of each other in 1993.  [*21] The original lease, 
signed by each "for CFR," would have terminated on January 
31, 1995. However, the lease on which plaintiff's action is 
based was executed on February 28, 1992, approximately 
three years prior to the expiration of the original lease. It was 

not signed by John Holland or Dennis Libutti. Instead, it was 
signed on behalf of CFR, Inc. by Richard Forman, 
"Exec[utive] Dir[ector] of CFR, Inc." It is not disputed that at 
all relevant times in this litigation, Richard Forman was the 
Executive Director of CFR, Inc. Thus, at the time of death of 
John Holland and Dennis Libutti in 1993, there remained a 
term of nine years on the lease. Moreover, although each was 
alive in 1992, neither was a signatory to the 1993 agreement 
which extended the lease to 2002. 

Where the lessee is other than a corporation, it is clear that a 
lease for a term of years is not terminated by the death of the 
lessee prior to the expiration of the lease term. See Schnee v. 
Jonas Equities, Inc., 109 Misc. 2d 221, 442 N.Y.S.2d 342, 
343 (2d Dep't 1981). The lease passes as personal property to 
the estate of the decedent. See id. 

Thus, the "Sixth Amendment" to the lease, executed in 1992, 
is of critical importance to this application  [*22] for remand. 
The issue is whether the so-called "Sixth Amendment" to the 
lease is an "amendment," as the landlord contends, or whether 
it instead created a new lease on which John Holland and 
Dennis Libutti have no liability. Relying on Dime Savings 
Bank of New York v. Montague St. Realty Assoc. et al., 90 
N.Y.2d 539, 686 N.E.2d 1340, 664 N.Y.S.2d 246 (1997), 
defendants argue that the Sixth Amendment, executed on 
February 28, 1992, is a new lease between Vets North and 
CFR. Plaintiffs, however, urge that this amendment is just like 
any of the five previous amendments and serves to act as 
nothing more than a modification of the original lease 
agreement. 

A landlord is not under a duty to renew a lease, in the absence 
of renewal terms in the lease agreement. See Thayer v. 
Leggett, 229 N.Y. 152, 158, 128 N.E. 133 (1920) ("[A] 
landlord is under no obligation to renew . . . ."); Robinson v. 
Jewett, 116 N.Y. 40, 51, 22 N.E. 224 (1889) ("Those who are 
in possession of lands under a lease have an interest therein 
beyond the subsisting term usually called the tenant's right of 
renewal. Between the landlord and tenant this interest cannot 
strictly be denominated a right or estate, but is merely a hope 
or expectation, there being, in the absence of contract, 
 [*23] no way, legal or equitable, of compelling a renewal."); 
Mobil Oil Corp. v. Rubenfeld, 48 A.D.2d 428, 370 N.Y.S.2d 
943, 946-47 (2d Dep't 1975) ("Under ordinary circumstances, 
a landlord is not obliged to renew a lease . . . ."). If the lease 
contains a renewal clause, the exercise of that option by the 
tenant creates an extended term on the original lease rather 
than a new lease. See Masset v. Ruh, 235 N.Y. 462, 464, 139 
N.E. 574 (1923) (quoting Orr v. Doubleday Page and Co., 
223 N.Y. 334, 340, 119 N.E. 552 (1918) ("'The exercise . . . 
of the privilege of renewal . . . extended the term of the lease . 
. . A new lease for the additional years was not necessary."). 
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In Dime Savings, European American Bank ("EAB") entered 
into a lease agreement, as the tenant, with Montaco Realty 
Associates ("Montaco"), the landlord. See id. at 541. The 
lease was for ten years, from June 1, 1983 to May 31, 1993. 
See id. Montaco thereafter sold the property to Montague 
Street Realty Associates ("MSRA") in 1987 and MSRA 
mortgaged the premises to the plaintiff, Dime Savings Bank. 
See id. at 542. EAB then executed an amendment to the 
original lease with the new owner, MSRA. See id. The 
amendment expressly incorporated by reference the terms of 
the original  [*24] lease. See id. at 542-43. However, the 
landlord was a different party since the property had been sold 
by the original landlord. Moreover, the amendment also 
extended the term of the original lease by an additional five 
years, notwithstanding the absence of a renewal clause in the 
original lease. The new agreement contained other terms, 
which changed the way in which the tenant would tender rent 
to the landlord. See id. The Court of Appeals concluded that 
the amendment was a new agreement rather than a 
continuation of the old one. See id. at 543. 

When examining a lease, a court applies traditional contract 
principles, interpreting and enforcing the lease in accordance 
with the language of the agreement. See generally, Albanese 
v. Consol. Rail Corp., 666 N.Y.S.2d 680, 245 A.D.2d 475 (2d 
Dep't 1997); International Chefs Inc. v. Corporate Prop. 
Investors, 240 A.D.2d 369, 658 N.Y.S.2d 108 (2d Dep't 
1997). When there is doubt with respect to the intentions of 
the parties, the lease is to be construed in favor of the tenant 
and against the landlord. See id. § 6:9. Just as with contracts, 
leases and their implications should be construed according to 
the rule of reasonableness. See 78th & Park Corp. v. 
Hochfelder, 262 A.D.2d 204, 693 N.Y.S.2d 527 (1st Dep't 
1999)  [*25] ("[L]eases, like other contracts, are to be 
interpreted reasonably, and so as to avoid placing one party at 
the mercy of the other."). 

Dime Savings held that where the original lease did not 
contain an option to renew and prior to the expiration of the 
original lease, new parties entered into an agreement 
substantially extending the original term, and where the new 
agreement incorporated the terms of the original lease but also 
contained new provisions, the lease extension was in fact a 
new lease rather than a continuation of the old agreement. See 
Dime Savings, 90 N.Y.2d at 543. The same reasoning is 
applicable here. The "Sixth Amendment," entered in 1992, 
incorporated the terms of the original lease with certain 
substantial modifications. Although the landlord remained the 
same here, the tenant changed. John Holland and Dennis 
Libutti signed the original lease, executed in 1984, "for CFR." 
Richard Forman signed the 1992 lease in his capacity as 
Executive Director of CFR, Inc. in 1992. Thus, contrary to 
plaintiff's contention, the parties changed in the 1992 lease. 

The term of the lease was modified to expire in 2002 - a 
substantial extension. The original agreement provided for 
expiration  [*26] in 1995. 

The only signatures on the "Sixth Amendment" are those of 
Herman Udasin, for Vets North, and Richard Forman, as 
Executive Director on behalf of CFR, Inc.. See Def. Exh. 
X18(D). Nowhere on the document do the signatures of either 
Dennis Libutti or John Holland appear. See id. The "Sixth 
Amendment" was executed in 1992, prior to the death of 
either decedent. If plaintiff intended to hold the two men 
liable on the lease, it had the opportunity to obtain their 
signatures when it entered into the "Sixth Amendment." The 
"Sixth Amendment" was executed in 1992 and was not 
allegedly breached until 1998. Both Dennis Libutti and John 
Holland died in 1993. 

Under New York law, the "Sixth Amendment," drafted by the 
plaintiff, is in fact a new lease agreement. The landlord may 
not, as a matter of law, hold the decedents' estates liable for 
the alleged breach. The decedents' estates are nominal parties 
for purposes of this application. 
3. Res Judicata 

Defendants argue that plaintiff's causes of action against the 
estates of John Holland and Dennis Libutti are barred on the 
grounds of res judicata. Under the doctrine of res judicata, or 
claim preclusion, as it is also known, "once a claim is brought 
 [*27] to a final conclusion, all other claims arising out of the 
same transaction or series of transactions are barred, even if 
based upon different theories or if seeking a different 
remedy." Parker v. Blauvelt Volunteer Fire Co., Inc., 93 
N.Y.2d 343, 347, 712 N.E.2d 647, 690 N.Y.S.2d 478 (1999). 
Res judicata prevents parties from relitigating any and all 
grounds of recovery which were "previously available to the 
parties, regardless of whether they were asserted or 
determined in the prior proceeding." Bin Saud v. Bank of New 
York, 734 F. Supp. 628, 632 (S.D.N.Y. 1990). As the 
Supreme Court has stressed, "[the] doctrine of res judicata is 
not a mere matter of practice or procedure inherited from a 
more technical time than ours. It is a rule of fundamental and 
substantial justice, 'of public policy and of private peace' 
which should be cordially regarded and enforced by the 
courts." Federated Dep't Stores v. Moitie, 452 U.S. 394, 401, 
101 S. Ct. 2424, 69 L. Ed. 2d 103 (1981) (quoting Hart Steel 
Co. v. Railroad Supply Co., 244 U.S. 294, 299, 37 S. Ct. 506, 
61 L. Ed. 1148, 1917 Dec. Comm'r Pat. 417(1917). 

Preclusive effect must be given to a state court judgment by 
the district court whenever the courts of the rendering state 
would do so. See Ferris v. Cuevas, 118 F.3d 122, 125-26 (2d 
Cir. 1997) (holding that res  [*28] judicata barred appellants 
from litigating a constitutional claim in federal court because 
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they failed to argue the claim as plaintiffs in their prior state 
court action); Carlin v. Gold Hawk Joint Venture, 778 F. 
Supp. 686, 690 (S.D.N.Y. 1991) (dismissing plaintiff's action 
on the basis of res judicata because the prior federal litigation 
resulted in a final judgment on the merits). In the instant 
litigation, the court must look to the law of New York 
regarding res judicata. 

New York applies the "transactional analysis" approach to res 
judicata. Smith v. Russell Sage College, 54 N.Y.2d 185, 192, 
429 N.E.2d 746, 445 N.Y.S.2d 68 (1981). Under this 
approach, res judicata operates to preclude not only the 
litigation of matters that were raised in a prior action, but also 
any matters "that could have or should have been raised in a 
prior proceeding arising from the same factual grouping, 
transaction, or series of transactions." Ferris, 118 F.3d at 126 
(citing Smith v. Russell Sage College, 54 N.Y.2d 185, 192-93, 
429 N.E.2d 746, 445 N.Y.S.2d 68 (1981). Determining if an 
action should be precluded under the doctrine of res judicata 
entails a three-part test: "(1) a final judgment on the merits by 
a court of competent jurisdiction; (2) the same parties, 
 [*29] or their privies, as parties to the first judgment; and (3) 
the same cause of action in the second proceeding." Colonial 
Acquisition P'ship v. Colonial at Lynnfield, Inc., 697 F. Supp. 
714, 718 (S.D.N.Y. 1988). 

a. Final Judgment on the Merits 

Defendants have easily satisfied the first prong of the res 
judicata analysis. The landlord has doggedly pursued this 
matter. The present proceeding is the fourth action, including 
the bankruptcy proceeding, in a series of actions brought by 
plaintiff, dating back to 1998. In the initial action, a 
landlord/tenant action for rents due and owing was 
commenced by Vets North against CFR and CFR, Inc. on 
December 24, 1998. The within litigation commenced on 
October 23, 2001, when plaintiff again brought this 
proceeding in New York Supreme Court, which defendants 
removed to this court. In the state district court action, there 
was a final judgment entered on the merits against the 
partnership, CFR, and against the corporation, CFR, Inc., thus 
satisfying the first prong of the three-part test. 

b. Identity of Parties 

Whether the parties to both proceedings are the same is 

[a] factual determination of substance, not mere form. 
Generally speaking, one whose  [*30] interests were 
adequately represented by another vested with the 
authority of representation is bound by the judgment, 
although not formally a party to the litigation. While 
often justified by the doctrine of privity, the theory 
underlying this general proposition is that the party 

bound is in substance the one whose interests were at 
stake in the prior litigation. 

Colonial Acquisition, 697 F. Supp. at 718 (quoting Expert 
Elec., Inc. v. Levine, 554 F.2d 1227, 1233 (2d Cir. 1977). For 
purposes of the motion to remand to the state court, it is the 
defendant decedent estates which present the sole issue on res 
judicata, since the estate beneficiary actions and the executrix 
actions are derivative of a viable cause of action against the 
deceased spouses and their estates. 

"[T]he term privity does not have a technical and well-defined 
meaning." Watts v. Swiss Bank Corp., 27 N.Y.2d 270, 277, 
265 N.E.2d 739, 317 N.Y.S.2d 315 (1970). "It denominates a 
rule, however, to the effect that under the circumstances, and 
for the purposes of the case at hand, a person may be bound 
by a prior judgment to which he was not a party of record." 
Id. For the purposes of res judicata, the doctrine of privity "is 
to be applied with flexibility."  [*31] Carlin, 778 F. Supp. at 
691 (quoting Amalgamated Sugar Co. v. NL Indus., 825 F.2d 
634, 640 (2d Cir. 1987). "Contemporary courts have broadly 
construed the concept of privity, far beyond its literal and 
historic meaning, to include any situation in which the 
'relationship between the parties' is 'sufficiently close' to 
supply preclusion." Nabisco, Inc. v. Amtech Int'l, Inc., No. 95-
9699, 2000 U.S. Dist. LEXIS 305, at *18 (S.D.N.Y. Jan. 18, 
2000) (quoting Amalgamated Sugar, 825 F.2d at 640). 
"Formal participation in litigation . . .[is] not a prerequisite to 
barring successive litigation." Lucas v. Planning Board, 7 F. 
Supp. 2d 310, 327 (S.D.N.Y. 1998). All that is necessary is a 
showing that "the interests of the nonparty were adequately 
represented in the first action." Carlin, 778 F. Supp. at 691. 

Since plaintiff herein obtained a successful judgment for rent 
due and owing against both CFR and CFR, Inc. in the breach 
of contract action it brought in 1998, the issue then is whether 
the estates of Dennis Libutti and John Holland are considered 
in sufficient privity with the partnership, CFR, to bar 
successive litigation. It is undisputed that each signed the 
original lease "for CFR."  [*32] Plaintiff makes alternative 
claims that: (1) John Holland and Dennis Libutti were agents, 
each for his respective spouse, the alleged partners of CFR, 
see Compl. P 42; and, (2) that John Holland and Dennis 
Libutti signed individually, on behalf of CFR, and are 
individually responsible on the lease as assignors to CFR, Inc. 
See Compl. P 55. 

When a suit is brought against a partnership, the interests of 
the general partners can be deemed to be adequately 
represented since the suit is also regarded as an action against 
all of the general partners. See Cunard Line Ltd. v. Abney, 540 
F. Supp. 657, 664 (S.D.N.Y. 1982) ("[A] suit against a 
partnership in its own name is to be regarded as a suit against 
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all the partners, since their liability continues to be that which 
would have obtained had all of them been separately named 
as parties defendant."); Martinoff v. Triboro Roofing Co., 228 
N.Y.S.2d 139, 141 (Sup. Ct. 1962) (holding that a suit against 
the partnership in its name is deemed brought against all co-
partners); Caprice Imports, Inc. v. Soc. Acc. Semplice 
Calzaturificio Vibelsport Di Vibelli & C., 27 Misc. 2d 983, 
212 N.Y.S.2d 893, 894 (Sup. Ct. 1961), aff'd, 13 A.D.2d 952, 
216 N.Y.S.2d 498 (1st Dep't 1961) (finding  [*33] that an 
answer submitted on behalf of the partnership was an answer 
for all members of the partnership). Although Section 1025 of 
the New York Civil Practice Law provides that a partnership 
may be sued in the partnership name, rather than by the 
common law custom of naming all of the individual partners, 
this section is "permissive in nature", Arlen of Nanuet, Inc. v. 
N.Y., 52 Misc. 2d 1009, 277 N.Y.S.2d 560, 563 (Ct. Cl. 
1967), and merely provides a "shorthand" for pleading 
purposes. Eastern Metals Corp. v. Martin, 191 F. Supp. 245, 
252 (S.D.N.Y. 1960). C.P.L.R. 1025 is nothing more than a 
"device to facilitate litigation." Cunard Line Ltd., 540 F. 
Supp. at 664. 

"'When a partnership is established, the liability of the 
individual partners is an incident of the partnership, merely, 
not a separate and independent liability.'" Ruzicka v. Rager, 
305 N.Y. 191, 199, 111 N.E.2d 878 (1953) (quoting Hartigan 
v. Cas. Co. of Am., 227 N.Y. 175, 178, 124 N.E. 789 (1919)). 
Therefore, under New York law, any judgment recovered by 
the plaintiff in such an action is entered as a judgment against 
all of the partners. See Cunard Line Ltd., 540 F. Supp. at 664; 
Fleckenstein v. Nehrbas, 233 N.Y.S.2d 920, 921 (Sup. Ct. 
1962) (holding that where an action  [*34] is commenced 
against a partnership, plaintiff cannot bring a subsequent 
action against the individual partners); Funaro v. Houston, 19 
Misc. 2d 1078, 1079, 193 N.Y.S.2d 729 (Sup. Ct. 1959) 
(dismissing action against individual partners where a 
previous action had already been filed against the partnership 
on the grounds that while the names are different, it is the 
partnership that is sued in both actions). Such a judgment can 
only be satisfied out of the partnership property unless the 
partnership assets are found to be insufficient to satisfy the 
obligation. See Cunard Line Ltd., 540 F. Supp. at 659-660; 
Funaro, 19 Misc. 2d at 1079. 

Plaintiff states in its complaint that "[o]n December 8, 1984, 
John Holland and Dennis Libutti, acting on behalf of Phyllis 
Libutti and Karen Holland, as General Partners of CFR, 
executed a lease" for the premises at issue in this litigation. 
See Compl. P 22. If plaintiff's allegation is accepted as true, 
then Dennis Libutti and John Holland would have been acting 
as authorized agents of their respective spouses - the alleged 
general partners. The partners are in privity with the 
partnership. Similarly, the agents of the partners - known 

signatories to the original lease  [*35] - are also in privity with 
the partnership and the general partners. Thus, the liability of 
John Holland and Dennis Libutti, as agents of the partnership, 
CFR could have been raised in the prior litigation, in which 
the partnership, CFR, was a named party. 

Nor can the plaintiff succeed under state law on the theory 
that John Holland and Dennis Libutti, acting individually on 
behalf of CFR, improperly assigned the lease to CFR, Inc., in 
violation of a restrictive covenant. Under state law, the 
assignment of a lease in violation of the terms of the lease 
does not relieve the assignor of liability arising under the 
terms of the lease agreement. See RASCH'S LANDLORD & 
TENANT § 9:27 (4th ed. 1998). This does not mean, 
however, that the assignor is relegated to a position of liability 
in perpetuity. Such liability does not extend beyond the terms 
of the lease. In the absence of a release by the landlord, which 
is the situation here, the assignor may only be relieved by a 
surrender and acceptance of the lease by the landlord. See id. 
§ 9:20. Since the foundation of liability is the original lease, 
signed by John Holland and Dennis Libutti in 1984, when the 
plaintiff executed the new lease  [*36] in 1992, signed by 
CFR, Inc., discussed supra at pp. 14-17, privity of contract 
and privity of estate ceased to exist and therefore, the liability 
of John Holland and Dennis Libutti ceased. 

Based on the foregoing, the court finds sufficient privity to 
warrant a finding that the parties are identical, at least on 
plaintiff's agency theory of liability, for res judicata purposes, 
thus satisfying the second prong of the three-part test. 

c. Identity of Issues 

The Second Circuit takes a broad view of what constitutes the 
same cause of action: 

Actions need not be identical; they only need be 
integrally related. In assessing claims, the Court 
considers several related factors, not one of which is 
necessarily dispositive, including: (1) whether the same 
transaction or connected series of transactions is at issue; 
(2) whether the same evidence is needed to support both 
claims; and (3) whether the facts essential to the second 
action were present in the first. 

Bin Saud, 734 F. Supp. at 632; see also Colonial Acquisition, 
697 F. Supp. at 719 (applying the same three factors). 

The crucial element in determining whether a successive 
cause of action is identical to one already litigated and 
disposed of  [*37] is "the factual predicate of the several 
claims asserted. For it is the facts surrounding the transaction 
or occurrence which operate to constitute the cause of action, 
not the legal theory upon which a litigant relies." Bin Saud, 
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734 F. Supp. at 633 (quoting Expert Elec., Inc. v. Levine, 554 
F.2d 1227, 1234 (2d Cir. 1977)). 

The dispute in all of these proceedings is the same: plaintiff 
claims that its landlord/tenant lease was breached and that 
plaintiff is owed damages for unpaid rent as a result of a 
breach occurring in 1998 and thereafter. The variable is the 
legal theory the landlord asserts in its relentless attempts to 
recover damages against other individuals. The third prong of 
the res judicata test is satisfied as to the agency theory of 
liability asserted with respect to the estates of Dennis Libutti 
and John Holland. Accordingly, plaintiff is barred under the 
doctrine of res judicata  [*38] from proceeding against the 
estates on the agency theory. Similarly, plaintiff is barred, for 
the reasons stated above, from proceeding against the estates 
on the assignment theory since the 1992 agreement 
constituted a new lease on which John Holland and Dennis 
Libutti were no longer liable. 
4. The Remaining Causes of Action 

Having found that plaintiff cannot sustain claims against the 
estates of Dennis Libutti and John Holland under New York 
law, the conclusion necessarily follows that plaintiff cannot 
state viable causes of action under a theory of derivative 
liability against any estate administrator/executrix or any 
estate beneficiary. 

Thus, the only real parties in interest in this action are the 
individual defendants Phyllis Libutti and Karen Holland. As 
noted above, each is a citizen of the state of Florida and 
satisfies the test for complete diversity. All other named 
defendants are merely nominal parties to this litigation and as 
such, their citizenship does not affect jurisdiction. 

 
RECOMMENDATION 

Based on the foregoing analysis, the undersigned recommends 
that plaintiff's motion to remand be denied and that this action 
continue to proceed in this court. 

 
OBJECTIONS TO THIS REPORT  [*39] AND 
RECOMMENDATION 

Any objections to this Report and Recommendation must be 
filed with the Clerk of the Court with a copy to the 
undersigned within ten (10) days of the date of entry of this 
report. Failure to file objections within ten (10) days will 
preclude further appellate review of the District Court's order. 
28 U.S.C. § 636(b)(1); FED. R. CIV. P. 6(a), 6(e), and 72(b); 
IUE AFL-CIO Pension Fund v. Herrmann, 9 F.3d 1049, 1054 
(2d Cir. 1993), cert. denied, 513 U.S. 822, 115 S. Ct. 86, 130 

L. Ed. 2d 38 (1994); Frank v. Johnson, 968 F.2d 298 (2d Cir. 
1992), cert. denied, 506 U.S. 1038, 113 S. Ct. 825, 121 L. Ed. 
2d 696 (1992); Small v. Sec'y of Health and Human Servs., 
892 F.2d 15, 16 (2d Cir. 1989) (per curiam). 

Movant's counsel is directed to serve a copy of this report on 
all parties upon receipt. 

SO ORDERED. 

Dated: Central Islip, New York 

January 24, 2003 
E. Thomas Boyle 
 
E. THOMAS BOYLE 

United States Magistrate Judge 
 

 
End of Document 
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